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IN THE UNITED STATES COURT OF APPEALS

FOR THE FIFTH CIRCUIT )
F’h Cicut
FILED
No. 18-51131 March 17, 2020
Summary Calendar Lyle W. Cayce
Clerk

D.C. Docket No. 5:19-CV-440

GEORGE ANDREW BENAVIDES,

Plaintiff - Appellant
.
WILLIAM PELHAM BARR, United States Attorney General; DONALD
TRUMP, United States President; UNITED STATES DEPARTMENT OF
JUSTICE; UNITED STATES FEDERAL BUREAU OF INVESTIGATIONS;
UNITED STATES DEPARTMENT OF VETERANS AFFAIRS; UNTTED
STATES DEPARTMENT OF DEFENSE; UNITED STATES DEPARTMENT
OF THE NAVY; UNITED STATES OF AMERICA; OFFICE OF THE NAVAL
INSPECTOR GENERAL,

Defendants - Appellees

Appeal from the United States District Court for the
Western District of Texas

Before DAVIS, SMITH, and HIGGINSON, Circuit Judges.
JUDGMENT
This cause was considered on the record on appeal and the briefs on file.

It is ordered and adjudged that the judgment of the District Court is
affirmed See 5% Cir. R. 47.6.

IT IS FURTHER ORDERED that plaintiff-appellant pay to defendants-
appellees the costs on appeal to be taxed by the Clerk of this Court.
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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 19-51131

GEORGE ANDREW BENAVIDES,
Plaintiff - Appellant
v.

WILLIAM PELHAM BARR, United States Attorney General; DONALD
TRUMP, United States President; UNTTED STATES DEPARTMENT OF
JUSTICE; UNITED STATES FEDERAL BUREAU OF INVESTIGATIONS;
UNITED STATES DEPARTMENT OF VETERANS AFFAIRS; UNITED
STATES DEPARTMENT OF DEFENSE; UNITED STATES DEPARTMENT
OF THE NAVY; UNITED STATES OF AMERICA; OFFICE OF THE NAVAL
INSPECTOR GENERAL,

Defendants - Appellees

Appeal from the United States District Court
for the Western District of Texas

ORDER:

IT IS ORDERED that the appellant’s motion to amend the caption is

DENIED.
el

JAMES C. HO |
UNITED STATES CIRCUIT JUDGE
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‘UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

GEORGE ANDREW BENAVIDES,
Plaatiff,

No. 5:19-CV-440-DAE

UNITED STATES OF AMERICA,
UNITED STATES PRESIDENT
DONALD TRUMP, UNITED STATES
DEPARTMENT OF THE NAVY,
UNITED STATES FEDERAL
BUREAU OF INVESTIGATIONE,
UNITED STATES DEPARTMENT OF
JUSTICE, UNITED STATES
DEPARTMENT OF YETERANS
AFFAIRS, and UNITED STATES
DEPARTMENT OF DEFENSE,

Defenvdants.

ommmmmmmmm

Before the Court is 1 Report and Recommendation filed by Magistrate
Tudge Henry J. Bemporad an November 21, 2019. {(Dki. # 56.) Pro se Plaintiff
Goorge Androw Benavides (“PlaintifF"} filed both objections (Dit. # 70) and an
affidavit of biss or prejudice agsinst Magistrate Fudgs Bempored (DK, # 69) on
December 3, 2019, After caredil consideestion and review, the Conrt ADOPTS

19-51131.392
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the Report and DISMISSES Plaintiff®s case as fiivolous and DENIES Plaintiffs
cight motions for entry of definlt judgrment forthe following ressuns.
, |

Plaintiff filed his original complaint on April 29, 2019. (Dt # 1) In
reeponss to Magistrats Judgs Bampaorad’s Order to fhow Canss (DiL # 18),
Plaintiff filed an amended complaint on October 11, 2019, (Dkt. # 24.)

Plaintiff seeks a minimum of $1.5 million in damagos based on
allegations that, in 1993, doctors in the United States Navy implanted devices
jnside Plaintiff's tecth that intercept his thoughts and brosdcasts thoec thoughtx to
fhe Govamment. (Dt # 24.) 'Ihnanmdadcmnplathmmaxhibm
including Maintifi"s alleged dental x-rays, as woll as letters from Plaintiff to
various members of the Government, (Jd.) Plalntiff argues there was an “Iilogal
un-suthorized implant of & device: wirctap or bug™ (Id)

Magistrte Judge Bemporad conchuded that Plaintiff failed to state
non-frivolous claims ypon which relisf may be granted and failed fo provide
substantisl evidence supporting his motions for default judgment. (Sse Dit. # 56.)
Magistrate Judge Bemporad found thet Plaintiff’s reaponse ty the Court’s original
Order to Show Cause (Dkt. # 18) was “entirely repetitive of his arigine! complsint”
such that it included “no additionsl details that would make hix claim appear
plausible on its face” and that Plaintiffe claimse appeared to have occurred outside

2
19-51131.393
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the two-year statute of limitetions period for civil rights claims against the
Government. (Dkt. # 56 at 3-4.)

In his objections, Plaintiff asserts that Magistrate Judge Bemporad
ignored Plaintiff*s allegations of illegal eavesdropping and wiretapping and that the
Repart fidls to consider nther materia] facts. (Dit. # 70.) Plaintiff also assarts that
Magistrats Judge Bempored is biased. (Id; see also Dit. # 69.)

LEGAL STANDARDS

Any party who seeks to object to e Magistrate Judge's findings and
recommendations must serve and file written objections within 14 days after being
served with a copy of the findings and recammendation. Fed. R. Civ. P. 72(b)(2)-
The Court conducts & de nove review of any of the Magistrste Jodge's conslusicns
1o which & party has specifically objected. See 28 U.S.C. § 636bX1IXC) (“A judge
of the oonrt shell make & de novo determination of those portiona of the report or
apecified proposed findings or recommendsations to which objection is made. *).

When a party files an affidavit that siates “the facts and the reasons for
the belief” that the judge oversesing the matter “has & personal biss or prejudice
against him,” another judge ahall be assigned to hear the pending proceeding. 28
US.C. § 144. Ajudge or magistrate judge must be disquafified where “his
impertiality might reasonnbly be questioned™ or where he “has a personal bins or
prejudice conceming a party.” 28 U.8.C. §§ 455(a) & (bX1). Ajudicial ruling

3
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alone “almost never constitute[s] a valid bagis for s bias or partiality motion.”

', 658 F. App’x 194, 198

99 (5th Cir. 2016) (internal quotation marks cmitted). The determinsation of
whether dirqualification is approprinte is within the soumd discretion of the judge.
T re Hipp, Inc., 5 F.3d 109, 116 (5th Cir. 1993).
DISCUSSION

This Court finds that Magistrate Judge Bemporad's Report and
Recammendation should be adopted. As noted ebove, Plaintiff had multiple
chences to show cauxe and friled to demonstrate “an arguable baxis cither in lInw or
fact” Neitzke v. Williams, 490 U.S. 319, 325 (1989). Thiz Conrt agrees with
Magisirate Judge Bemporad's finding of frivolousness as it appears that “the facts
alleged rise to the level of the irrational or the wholly incredible[.]” Desiton v,
Hemapdcz, 504 U.S. 25, 33 (1992). There is nothing in the original or emended
complaint to suggest otherwise. This Court also agrees that it is highly Hkely that
the clains asserted here for allsged uctions occurring in the 1990s are barred by the
statute of limitations. See Mooge v, McDonald, 30 F.3d 616, 620-21 (5th Cir.
1994); Spokts v, United States, 613 F3d 559, 573 (5th Clr. 2010) (citing Jomes v
Alcos Inc., 339 B3d 359, 364 (Sth Cir. 2003) (“Federel civil rights actions . . .
which Inck({] an express statute of limitations, are govemed by the most closely
analopous limitstions period providsd under state law.”)) Basad on the foregoing,

4
19-51131.395
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

GEORGE ANDREW BENAVIDES,
PliniiIT,
v.

UNITTTY STATES PRESIDENT DONALLD

TRUMP, UNITED STATES DEPARTMENT
QF JUSTICE, ITNITRD STATES FEDLERAL
RUREAU OF INVESTIGATIONS, UNITED
STATES DEPARTMENT OF VETERANS

AFFAIRS, UNTTED STATES DEPARTMENT§
OF DEFENSE, UNITED STATES DEPART- §
MIENT OF THE NAVY, UNITED STATUS  §

G Wy T D LT T [P R e R AN

OF AMERICA, an¢ OFTICE OF THE NAVET. §
INSPECTOR GENERATL, §
§

Defendinis. £

ORDER RETURNING CASE TODISTRICT COURY

All matters for which this cause was reforred to fhe Magistrate Judge having been considerad

and aciedupan, iLis ORDERED this the shave-entitled and numbzicd causs is RETURNED to the:

istriet Coust for all purposcs,

SIGNED vn Nyvewmlbe 22, 2419, _Z
ot
7 )
J?mry/ ]3empma;lf
nitte States Magistrats Judge
L]
4
on

19-51131.364
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UNITRD STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

GEORGE ANDREW BENAVIDES,

Plaintit?,
V.

TUNTTED STATES PRESIDENT DONALD
TRUMT, UNITED STATES
DEFARTMENT OF JUSTICE, UNITED
STATES DEPARTMENT OF VETERANS
AFFAIRS, UNITED STATEN
DEPARTMENT OF DEFENSE, UNITED
STATCS DEPARTMENT OF THE NAVY,
UNITED STATES OF AMERICA, and
OFFICE OF THE NAVEL INSPECTOR
GENERAL,

Defendants.

Yy OB D) (4P 4R BON LOR LN LN D 0T on 00 4O U, BN oo

SA-19-CA-440-DAL (HIB)

KREPORT AND RECOMMENDATION
OF UNITED STATES MAGISTRATE JUDGE

To the Honorable Unlted States Senior District Judge David A, Ezra:

This Report and Recommendation concerns che status of this case, Plaintiff was ardered

by this Court 0 show ¢ause why bis caze should not be dismissed for fuiling (o slate a non-

frivolous claim for relief (Docker Entry 18) In response to that Order, Plaintff filed au

Amended Complaint an Qcloher 11, 2019, (Docket Entry 24.) Plaintiff has additionally Rled

eight motions for cntry of default judgmenl against the named defendants. (Docket Enkrics 39—

46.) Afller reviewing Plaintiffs Amended Complaint, along with the other pleadings in this case,

1 recoramend that Maintiff’s case be PISMISSEY as frivolous, and Plaintiff's motions for entry

of default judgment (Docket Entries 39-46) be DENIED,

19-51131358
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1 8 Background,

Pro se Plaintiff has filed this action under the Civil Rights Act, 42 US.C. § [5%3. His
oomplaine alloges that, while he was serving in the ULS. Marine Corps in 1993, 1 wyderwent 4
root cenal surgety during which the Navy dentsl siafT implanted a device in his teeth to intcrospt
wnd broadueast his thoughts. (Doclet Entry 24, at 8, 26.) Hr.-' also cantends that he is “being
tarpeted and torturcd by satellite weapons and electronic harassment,” (. at 89.) Plaintiff has
previously complained of this issue: hie indicases that he filed a suit in this Disui;:t in 2000 which
wag “disiniszed and [sic] being denied due pmgess™ by U.S. District Judge Edward C, Prade, and
that his complaints bo numerous federal agencies, officcrs and politicisns have pone wiheeded.
(. 3t 26.)? Plainiiff sues Defendunts President Donald ‘Trump, Attorney General Williara Garr,
the U.S. Departmaent of the Navy, thc U.S, Department of Defense, the U.S. Department of
Vetoran Affairs, the Federal Burean of Investigation, and the U.S. Department of lustice, seeking
$25 million in damages, ot $1 million a yeat for the past 25 yeara. (Docket Entry 24 st 90.)
With e exception of a recent complaint he made to the Office of Inspector General for the
Depantment of fustice, all the events of which he complains oocumred in 2015 or carlicr, (4, at
88.)

On October 10, 2019, this Court ordered Plainkiff to show canse why his case shauld not
be: dismizsed for failing oo state 2 non-frivolous claim for relief. (Docket Entry 1B.} Ia response

to that Otder, Plaintiff filed his Amended Compluint on Octeber 11, 2019, (Docket Entry 24.)

! The documents comprising Pleintifi's Amended Complaint were not filed in sequential
onder. Several exhibits and former complaints interrupt the sequence of whar is otlwrwise an
Amended Complaint of only (e pages,

2 Plaintilf does indicate that 0.8, Congressman Will Tlurd submitted a congressional

inquiry regarding the issue, but he claims that the Navy tesponded by lying to the congressman,
(Docket Entry 24, at 72.}

19-51131.359
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Since filing his Amended Complaint, Plaintiff has filed eight motions for Eatry of Clerk's
Default Tudgment againist the named defendants, {Docket Bouries 39-46.)
II. Dixcussion.

A, Failurc fo Show Cause.

Evcn when, as in this case, @ plaintifi’ has poid the filing fee, district courts “have the
inherent anthority to dismiss a pro se litigant's frivolous ur ealicious complaint sue sponte.
Pope v. Mountcastle Morrg, Corp., No. 3-11-CV-1689-B_ 2011 WL 4986927, at *1 (N.N. Tex.
Oct. 18, 2011) (citing Fitzgeruid v. First £. Seventh St. Tenanss, 221 F.3d 362, 363--64 (2d Cir.
20009, |

A complaint rosy be dismissed wy [dvolous if it Jacks any arguable basis in law or fact
Netezke v. Williams, 490 U.S. 319, 325 (19%9); Yafid v. Gilfey, 138 F.3d 211, 213 (5th Cit, 1998).
Claims are facnually frivolous it the facts are clearly bascless, a catsgory encompassing
allcgations that arc fanciful, fumastic, and delusionsl. See Denfont v. Hernandez, 504 U S, 25,
32-33 (1992}, Neirzhe, 490 US. at 327, A court must not dismiss 1 complaint simply because
the sct of Iacts presented by the plaintilf appears (v he “uniihely.” Denton, 504 U.S, at 53.
However, a complaint must be dismissed if it fails “'to state a claim . . . that is plausiblc on its
face.” Bel} Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007),

Plaintif’s complaint that he was subject to surveillance through a surreptitious dental
implant appears to be delusional: such claims “rise to the level of the irrational or the wholly
tacredible.™ Denton, 504 U.S, at 33, His Amended Complaint is almast catircly repetitive of his
atiginal complaint and includes na additional delaifs thal wuuld muke his claim appear plausible
on its face. Morcover, even if Flaintiff were able to stote a non-frivolous claim for reliet,

virtually all of the acts of which he complained occurred well outside the two-year limitattons

19-51131.360
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period that applics o civil rights cluims against the federal government. See Spofes v United
States, 613 £.3d %39, 573 (5th Cir. 2010)."

Plaintifi’s rosponse to the Show Cause Order fails to state a non-friveluus claiw for
relief, Therefore, Plaintiff"s claims ere subject to dismissal. Meitzke, 490 LS. at 325. Paor these
rensons, the undersigned recommends Plaintiff's Amended Complaint be dismissed.

B.  No Rightto Defauit Judgmeni.

Federal Rule of Civil Procedurns 55 states that defsult iz to be enleced “|wihen a party
against whow a judgment for afficmative relief is sought hns failed to plead or othcrwise delend,
smil thul [ilure is shown by affidavit or otherwise ™ FED. R Civ. F. 55(a). Default judgment
may be enlered by the Clerk of Count upon a sum certain “against a deitndant who has heen
defaulted for not uppearing,” FED. R. Crv. P. 55(b)(L); however, “[a] default judgment may be
entered against the United States, its officers, or its ugencies only if the claimant establishes &
clairn or right to relicf by evidence that satishies the court™ FED. it Civ, F. 33(d). Rven when
federsl officialy sre nol invalved, delouli judgiwents we “generally distavored in the law® in
favor of a trigl upoen the merits. Lacy v. Siel Carp , 227 F.3d 294, 292 (5th Cir. 2000).

Applying these rules tw the instant vase, defuull judgment is wot warranted. Default
jadpment may not be eutered against the United States, its officers, or its agﬁucim unless “the
claimant establishes a claim or right to relief by evidence that satisfiee the cowrt.™ FED. R, Civ. P,
55{cd). That requirament musl be met anly by a showing of substantial evideoce supporting the

movant's claim. Carroll v Sec'y, Dept. Heaith, Edue. & Welfare, 470 F.2d 252, 256 (Sth Cir,

3 District courts arc authorized to dismiss 8 conyplaint as frivolous when “it is clear from
the fece o 2 compluint . . . thit the Cluims msserted wre bammed by the applicable statute of
limitatione.” Moore v. McDonaid, 30 F 34 616, 620 (5th Cir. 1994); Cartrell v. Caplor, 981 F.2d
254, 256 (5th Cir. 1993). A district cowt may raise the limitations period swa sporre. Sec Harris
v. Hegmann, 198 F.3d 153 (5ik Cir. 19991 .

19-51131.361
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inappropriate,

B.  No Right 1 Reticf.

As unled ebove, Federal Rule of Civil Procedure 55(d) provides that default judgrasnt may
not be endercd against the Uniled Stales, ils officess, or its agencies unless “the claimant establishes
a claim or right to relief by evidence that satisfies the court.” FED. R, Civ. P. 55(d). To mest this
requitement, & patty must show suhstantial evidence to suppurt hiy cluims, Currvif v, Sec'y, Dept.
Health, Educ. & Weifare, 470 F.2d 252, 256 (Sth Cir. 1972). L this casc, Plaind#f has madeno such
substantial showing. Te the conteary, e admits that his clsims have previously heen rejected by this
Court, and thcy appear ta be frivelons.? In such eircumstances, default judgment iy upavailable
against the Government.

V.  Condusiun and Recommendation.

For the rensons sct vut nbave, T recommend diat Plaintiff's Motions for Defanlt Judgment
{Docket Entrics, 10, 11, 12, 13, 14, 15, and 16} be DENIED.

V.  Instruction for Service and Nodee for Right to Object.

"The Unitcd States Diswrict Clerk shall serve a copy of this Report ind Revommendation an
all parties by either (1) electronic transmittal to all patticy represented by attomeys registered as &
“iling usee” with the clerk of court, or (2) by mailing a copy te those not registered by certified mail,
retum receipl requested.  Written objections to this Report and Rceommendation must be filed
witlin fourteen (14) days after being scrved with @ copy «of same, unless this time period is

modified by the districl courl. 28 U.S.C. § 636(b)(1); FED. R. C1v. P. 72(b). The party shall filc the

2 The undersigned has today issucd a show cause order requiring Plaintiff to show why his
claims should not be dismisscd ay frivalous. (See Docket Entry 18.)

§

19-51131.106
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atiacking on appral the unobjesied-to propased factund findings and Jegsl conelusivns accepted
by the district coirt.  Dowglasy v United Servs, duto. Ass'n, 79 FAd 1415, 1428 29 (5th Cir,
1996} {em hanc}.

SIGINED ot Novawher 21, 3019,

N

- r{m f!chp \

Lln d Statrs jag:smrazej

‘i

19-51131.263
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UNITEDR STATES DISTRICT COURT
WESTTRN DISTRICT OF TEXAS
SAN ANTONIO DIVISION
GEORGE ANDREW BENAVIDES,
PlaintilV,

¢. SA-19-CA-440-DAE (HIB)

WD) WD) YON DS UK AN TN

UNITED STATES PRESIDENT DONALD
TRUMP, UNITED STATES DEPARTMENT §
OF JUSTICE, UNITED STATES FEDERAL  §
' BUREAUOF INVESTIGATIONS, UNITED  §
STATES DEPARTMENT OF VETERANS  §
AFFAIRS, UNTTED STATES DEPARTMENT §
" O¥ DEFENSE, UNITED STATES DEPART- §
MENT OF THKE NAVY, UNITED STATES  §
OF AMERICA, and OFFICE OF (HE NAVEL §

INSPECTOR GENERAL, : §
- §
- Defendants. §

REPORT AND RECOMMENDATION
OF UNITED STATES MAUGISTRATE JUDGE

TFo the Honorable David A. Ezra, ‘:mlnr United States District Judge:

This Repott sud Recommendation concerns pro s¢ Plaintiffs Monom for Default Judgment
againyt Defendunts President Donald Trump, Attorney General Willi,am Barr, rhz u. Si Department:
of the Navy, the U.S. Departient of Defense, the U.S. Departinent of Veteran Affairs, the Federal
Burexs of m\'estnganon and the I.. S. Depaﬂmem ul Justive. (Docket Entries, 10, 1L, 12, 13, 14 18,
and I6 ) Pretrisl mutters in this casc have been refoared to the undersigned forconSIdmtlon (See
Docket Entry 17} For the reasons sel pul below, Trecommend that the motions be DENIED.

I.  Jurisdicdon,
Plaintify has filed this action under the: Civil Rights Act, 42 Us.C. § 1983, asserting the

jurisdiction of this Court pursuant ta 28 U.S.C, § 1343, (Docket Entry 1,4t 2.) 1 have authwrity tn

19-51131.102
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issue this Report and Recommendation pursvant to 28 U.S.C. § 636(b).
1L Background.

Plaintiff*s complaint afleges thet, while he was serving in the U5, Marine Garps in 1993, he
underwent 2 root canal surgery during which the Navy dental staft implanted a device in his teeth
to intercept and broadeast his thoughts. (Docker Eoiry 1, at2,)

This is not the first time PlainiiThas curuplained of'this iszve: he indicates that he filed a sui
in this Districe o 2000 which was “thrown gut of crurt” by .U-S- District Judge Edward C. Prade,
and that his complaints o numerous federal agencies, officers ind politivings buve gone uahigeded.
(/. at2 3)

Plaintiff filed suit an April 29, 2019. Over the following wecks, PlainlifT obtained
suromonses for Defendants President Truop, the Offices of the Inspector Genesal for the
Departments of the Navy, Defense Justios, and Veterans Affairs; the Federal Bumesu of Tnvestigation,
and Attorney General William Barr. (Doclket Entries 2, 4, and 8.) Plaintiff filed returns of these
summons; the proof of service in the retumed summons were eifher blank, ot indicated that the
summons had been served Plaintiff himself vig vertifisd mail. {Dockel Catries 3, 3, 6, 7, and 9.)
None of the smnmons were scrved cu the United States Aorney for the Western District of Texas.
Nane have besn answered.

Plainlifl has now maved K defuoll judgmen| agains! the parlics lor whom The summansss
have heen returned, pursurnt oo Fedenil Rule of Civil Procedure 55(b)(I1). In cach casc he socks &

Jjudgment af $2% million. (Dacket Entries 10, 11,12, 13, 14, 15, and 16.)

! PlaintifT does indicute that U.S. Congressman Will Hurd submitted a congressional inquiry
regarding the issue, but he claions thal the Navy responded by lying te the congtessiman. (#€ at 3.)

2

18-51131.703
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UL  Analysis.

Federal Rule of Civil Proccdure SS states that default is tn be entered “[wlhen a party against
whom a judgment for ulfirmative relief is souglit has failed ta piead or otherwise defend, and that
Eailure is shown by affidavitor otherwise” FED. R, Civ. P, 55(1). Deluull judgment may be entered
by the Clerk of Cowrt npon a sum eectuin “against a defendant who has been defeulted for not
appesring,” FED. R, Civ. P. S5(h)(1); however, "(a] default judgment may he entered against the
United States, its officors, or tts agencies only if the claimant establishes a claim or right. tv reliclhy
evidence that satisfies the court.” FED. R. Crv, P. 55(d). Even when tederal officials are not .
involved, default judgments wre “wenerally disfavared in the law™ in favor of a trial upon the merits.
Lacy v. Sirel Corp., 227 F.3d 294, 292 (5th Cir. 2000). And any dcfault is premiscd on proper
scrvice; the Fifth Circuit has held thut “[wlhen o district count lacks jurisdiction over a defendant
because of improper servics of process,” sy “defavlt judgment is void and must be set astde . . .7
Roger v. Hartford Life and Acc. ins. Ca., 167 B.3d 933, 040 (5th Cir. 1999).

Applying thege rules 1o Lhe instant case, default judgment is nat wareanted, bod becanse of
improper service and bocause no right to relict has been shown sgainst the United States, s oficens
or its agencies.

A, Impreper Service.

Federal Rule of Civil Frocedurs 4{c){2) specifies who may serve a defendant. In particular,
Rule 4(c)(2) states that service cannot be made by a person wha is a party to the action. Feu.R.Civ,
P_4(c)(2). Even when service is made by mail, service must be madé by somevnt other than
Plaintiff. See Avdgef v. Rowd Bank of Scotfend, P.LC., 616 F, App'x 665, 672 {5th Cir. 2015)

(affirming district court’s denial of defaultjudgment becanse service was improper); Skabazzv. City

19-51121.104
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of Hous., 515 F, App'x 263, 264 (Sth Cir. 2013) (affeming district court’s dismissal of pro se
litigant*s complaint Lor back of proper service); Allen v. Sravis, No, Civ, A. No.3:06-CV-1361-M,
2007 WL 1989592 (N.ID. Tex. Iuly 10, 2007) {ordering the plaintiffs bo make additional efforts to
camplete proper service when 4 pluintiff personally mailed defendants), “There is no exception for
pro st Rtigants.” Avdeef, G1G F. App*x at 672, Thus proper servicc has not been made in this case.

Service was improper in this case foranother reason as well, Federal Rule of Civil Procedure

A(Dy sets forth the procedurcs for serving United States agencies and officers and employe=s sued in
their afficial capacities. To serve a United Statcs sgemey, ofbeer or employee, 2 party must serve
both the Unired States and sleu send a copy of the summons and of the complaint by registered pr
certified mail to the agency, officer or emplovee. See Fod. R, Civ. P, 4(i){2). To serve the United
States, & pleinti ff must, among other things, either:

3] dcliver a copy of the sumons and of the complaing to the United States attomey for
the district where the action is brought—aor ta an assistant United States attorney or
clerical employee whom the United States atomcy designates in 3 writing filod with
the cowrt—or

(i)  scod e copy of cach by registered or certified mail to the civil-prooess clerk at the
United States attorney’s olfice.

EED.R.CIV.P.4(i)(1 (A). Inthis casc. Plaintiff has not served o copy of the eompluint on the United
Stales as mxquired by Rulc 4.

“[Plropar service of pracess iy & jurisdictional prerequisite to the emiry of a default
judgment.” Avdedf, 616 F. App'x at 672 (ciung Rogers v. Hortford Life & Accident Ims. Co., 167

F3d 933, 940 (5th Cir. 1999)). Because Defendants were nol pruperly served, default is

18-51131.105
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inappropriatc,

B. ° No Right 1o Reticf.

As anled ebnve, Federal Rule of Civil Procedure £5(d) provides that default judgxneﬁr may
not be entercd agrinst the Uniled Stales, 115 oificers, ot its agencies unless “the claimant establishes
a elaim ar sight to relief by evidence that sadsfies the court.” FEp, R, Civ. P, 55(d). To mext this
requirement, & patty must show substantial evidence to suppurt his claims. Currvlf v. Sec'y, Dept.
Health, Educ. & Welfare, 470 F.2d 252, 256 (Sth Cir. 1972). 1lu this casc, Plaiariff has made no such
substantial shawing. To the coutrary, be admits that his clsims have previqusly heen rejected by this
Court, and thcy appear 10 be frivolous.? In such circumstances, default judgment v upyvailoble
against the Govermment,

IV. Condusion and Recommendation.

Far the reasons st out abave, T recoramend that Plaintiff's Motions for Defeult Judgment
{Docket Entrics, 10, 11, t2, 13, 14, 15, and 16} be DENIED.

V.  Imstruction for Serviee and Nodee for Right to Obiect.

The Unitcd States District Clerk shall serve o copy of this Report ind Recommendativn on
all parties by either (1) electronic transmittal to al] puttivs represented by attormeys cegistered as &
“fling usee” with the clerk of cowrt, or (2) by mailing 4 copy te those nout registeced by certified mail,
retum ceceipl requested.  Writtsh objections to this Repart and Recommendation must be filed
within fourteen (14) days aftcr being scrved with 8 copy of same, unless this time period is

modified by the distocl courl. 28 U.S.C. § 636{b)(1); FED.R. C1v. £. 72(b). The party shall filc the

2 The undersigned hss today issucd a show cause order tequiting Plaintiff to show why his
claims should not be dismisscd ay frivolous. (Se¢ Docket Entry 18.)

5
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objections with the clork of the cowrt, and serve the ahjections on ull oiher pariies. A party feling
ohjections must specifically fdentify these findings, conclusions o recommendations 1 which
objsotions are being mude und the basis far cich objections; the disiict conrt necd not sonsider:
frivolous, coaclusive or penoral objectinns. A pany’s fallure to file writien vhjections oy the
guopnsed findings, conclusions snd recommendations contaiard i this report shall has fhe purty. fiom
& de v Getermyination by the distdes conzs. Thomas v Ari AT UK, 140, 14452 {1983 ); Acuile
v. Brown & Root, e, 200 F.3d 33 35,340 {51k Cir. 20003, Additionally. failure fo filc fimely writlen
ohiections ta fhe proposad findings, conclusions and recommiendatitns contained in this Report and
Recommendation shall bur the aggrieved party, exécpt upon grounds of piain érror, fiom attacking
an appeal the unobjected-io proposed factizal findings und legal conclasions acceprad by fhe Disirict

Coun. Diogrluss v. United Servs. Awdo. Ase'n, 79 F.3d 1415, 1428~29 (Sth Cir, 1996) {en: banc).

Hﬁ'lf I, Jyp‘ rszl 7
(..n} ol N‘(]!’H;l‘dﬁ Jodge

SIGNED on Ozttt 2, 2019

6
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

GEORGE ANDREW BENAYIDLS,
Plaintiff,

v. SA-19-CA-440-DAE (HIB)
UNITED STALES PRESIDENT DONALD

TRUMP, UNITED STATES DEFARTMENT
OF TUSTICE, UNITED STATES FEDERAL
BURCAU OF INVESTIGATIONS, UNIFED
STATES DEPARTMENT Of VETERANS

AFFATRS, UNTTED STATES DEPARTMENT§
OF DEFENSE, UNITED STATES DEPART- §
MENT OF THE NAVY, UNITED STATES  §
OF AMERICA, and OFFICE OF THE NAVEL §
INSPECTOR GENERAL,

U DD VO KON GH YR P WL N D UK

e e e

Defendants.
SHOW CAUSF. ORDER

Defore the Cowrt is the status of the sbovc casc. Pretrisl matters in this case have bzen
referred to the undersigned for cansideration. (See Docket Entry 17.) Becausc Plaintiff's claims |
appear to bie frivalows, he musL amend his complaint ¢ make a further showing before his case may
po forward.

Plaintitt hag filed this action under the Civil Rights Act, 42 T1L.8.£7. § 1983, His cumplaint
alleées that, while he was serving in the U.S. Marine Corps in 1993, he undcrwent & root canal
surgery during which the Navy denta stoffimplanted a device in his teeth 10 intetcept and broadcast
histhoughts. (Docket Entry 1,at2.) This is not the first ime Plaintiffhas complained of this issue: ‘
bhe indicates that he filed a suit in this District in 2000 which was “thrown out of court” by U.S.

District Judge Edward C. Prado, and that his camnplaints te nwnerous federal agencies, officers and

19-51131.98
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politicians have pone unheeded. (4 at2-3.)' With the exception of a recent camplaint he made to
the Offies of Inspeclar General for the Departmenc of Justice, all the events of which he complains
occurred in 2015 or eatlier, {fd)

Plaiatiff sues Defendants President Donald Trurmp, Atterney General William Batr, the U 5.
Department of the Navy, the U.S. Department of Defense, the ULS. Department of Veteran Affairs,
(tws Federal Rurean of vestigation, and the [1.S. Department of Fustive, sueking $235 millian in
damages, or ¥1 million a year for the past 25 years, (Jd at 6.}

Evenwhen, a3 in this case, a plaintiff has paid the filing fee, district courts “have the mherent
suthority to dismiss # pro se litigant’s frivolous or malicious complaint swe sponfe.™” Fope v.
Mountcasile Morig. Corp., No. 3-11-CV-168%-B, 2011 WL 4986927 at *1 (N.D. Tex, Oct, 18,
2011} (witing Fitzgerald v. First fast Seventh St Tenants, 221 F.3d 362, 363-64 (2d Cir. 2000)}.

A complant may be dismissed ay frivolous if il lacks any avguable basis in law or fact.
Neitzke v. Williams, 490 U.8. 319, 2325 (1980); Tulth v. (riflzy, 138 F3d 211, 213 (5th Cir. 1998).
Clainis are &acvally frivolous if the facts are clearly buseless, 2 category encompassing allegations
that are Eancitial, fantastic, and delusional. Sse Dewmton v. Hernandez, 504 U.S. 25, 32-33 (1992);
Neigzhe, 490 US. at 327. A court mmst not dismiss’ a canplaint simply becanse the vet of facts
preseated by the plaintiff appears b be “unlikely.” Denter, S04 U.S. at 33, However, a complaint
must be dismissed if it fails *oo state 8 claim . . . that is plausible on ity face.” Bell At Corp. v

Twumbly, S50 11.5. S44, 570 (20N17).

I Plaintiff does indicate that U.S. Congressman Will Hurd submitved a congressional inquiry
reparding the issuc, but he claims that the Navy responded by lying to the congressman, (14, at 3.)

2
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PlyintilTg compluint thal be was subject iosurveillancedirough aswrepritions dental implant
appears to_be delusional: such claims “risc to the leved of ¢the imatiunal oe the wholly tncredible.™
Denton, 504 U.S. at 33. Morcover, oven if Plaintiff were abfe te slule » nun-Fivalous claim for
telief, virtually all of the acts of which he complained oscurred well outside the bwo-yeur limitations
period that applics to civil ights claims against the federol government. See Spotrs v. United States,
613 F.3d 559, 573 {5th Cir. 2010).2

Accordingly, it appears that Plaintifs claims arc subject to dismiswul. Huwever, as Plaintiff
proceeds o se, he should be given the apporunity e attempt to cure the defeets in his complamt
before (he cage is dismissed. See Nefrzke, 400 ULS. at 329,

Forihe reasons sot gut abqﬁc, il is hereby ORDERED that within tweaty-one (21) days of
the dane of this Ordey, Plaintiff must SHOW CAUSE why his case should not be dismissed for
failing to stare & non-ftivolous claim for relief. Plaintiff may make this showing by filing an
amended complaint, of no more than 10 pages, slleging specific facts presensing a plaugiblc claim
against any Delendanl. Failuwe on Plaimiﬁ’s pant to comply with the requitements of chis paragraph
may result in the dismissul not oniy for failure to state a non-frivolous ¢laim, hat elternatively for
filre b prosecute or failure to comply with this Order, pursuant to Federal Rule of Civil Procedure

41(h).

2 District courts are authorizad to dismiss a complaint as frivelous when “it is clear fram the
face of a complaint . . . that the cluims asserted are bam=d by (he: upplicable statute of limitatians.”
Moore v MeDoaald, 30 F.3d 616, 620 (Sth Cir. 1994): Garfrefl v. Ga}'a‘ar', 981 F.2d 254, 256 (5th
Cir, 1993). A digtrict court may ruise the imitulions peaind saw spunie. See Harris v. Hegmann, 198
F.3d 153 (5th Cir, 1999).

19-51131.100
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STGNED an ' Oclober 2, 2019.

Hgnryd, perepomad -
Unised States Magisteae Tudge

19-51131.101
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

GEORGE ANDREW BENAVIDES, § No. 5:19-CV—440-DAE (HIB)
§

Vs. _ §
§

WILLIAM BARR, et al. §
§

§

Defendants.

REFERRAL TO MAGISTRATE JUDGE

The matter before the Court is the status of the above-referenced case.
In accordance with the authority vested in 2 United States Magistrate Judge
pursuant to Local Rule CV-72, and Appendix C, Local Ruiles for the Assignment
of Duties to United States Magistrate Judges, and pursuant to 28 U.S.C. § 636(b), it
is ORDERED that the instant action is REFERRED to United States Magistrate
Judge Henry Bemporad for disposition of all pretrial matters.

This reference confers the following duties upon the magistrate judge
to whom this case is ass:gned the parties and their counsel:
(1) The magistrate judge may enter a scheduling order and exercise

his d:scretlon in extending or otherwise modifying deadlines in the scheduling

order upon a showing of good cause.

19-51131.95
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(2) Pursnant to the magisteate judpe’s authority under 28 US.C._ § 636(b),
the magistrate judge shall nule, or make a recommendation where appropriate, on
all pretrial motions, including Motions for Temporary Restraining Orders and
Preliminary Injunctions brought under Federal Rale of Civil Procedure 65. Where
the magirtrais judge’s mthority to make rolinge i limited by stehuts, 2
recommendation to this Court shall be made in lieu of an order, pursuant fo 28
U.S.C. § 636(b)}(1}B) and (C), uniess all parties consent that the magistrate judge
may mle on such otherwise exempt matters, pursuant to 28 US.C. § 636(c)D).

(3) Unless the parties have consented to proceed to trial before the
magistrate judge in accordance with the scheduling order, the magistrate judge
shall retum the case to this Court upon the ruling and/or filing of recommendations
on all prefrial motions pending at the time all documents under Local Rule CV-
16(e) are submitted.

O MATTERS NOT REFERRED
This reference includes any pretrial matter not specifically meationed
above; however, this reference does not include the following:

(1) Settlement Agreements. Should the parties reach z settlement of this
case, they should contact the chambers of the undersigned judge in writing or by
telephone. Upon being informed of a setflement, this Court will enter such orders

as it finds proper to resolve the case.

19-51131.96
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M. OBJECTIONS AND APPEALS

Appeals from the magistrate judge’s orders and objections to the
magistrate judge's recommendations shall be made in complisnce with 28 U.S.C.
§ 636(b)(D), Rule 72 of the Federal Rules of Civil Procedure, and Rule 4 of
Appendix C to the Local Rules. Such objections and appeals shall be limited to |
issues first raised before the magistrate judge; failure to bring any defect in any
order or recommiendation to the ‘a.ttention of the magistrate judge prior to raising
the issue before this Court shall be deemed a waiver of such issue.

IT IS SO ORDERED.

DATED: San Antonio, Texas, September 16, 2019.

19-51131.97
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IN THE UNITED STATES COURT OF APPEALS
| FOR THE FIFTH CIRCUIT

No. 19-31151

GEORGE ANDREW RENAVIDES,

Plainu(l - Appellunt .
v. *

‘WILLIAM PELIIAM BARR, United States Attorniey General: DONALD
TRUMP, linited States Pregident; UNITED STATES DEPARTMENT OF
JUSTICE; UNITED STATES FEDERAL BITREAL OF INVESTIGATIONS;
UNITED STATES DEPARTMENT OF. VETERANS AFFAIRS: UNITED
STATES DEPARTMENT OF DEFENSE; TINTTED STATES DEPARTMENT.
OF THE NAVY: UNTTED STATES OF AMERICA; OFFICE OF THE NAVAIL
INSPECTOR GENERAL,

Defendants - Appellecs

Appeal from the Unitod States District Court
for the Western District of Toxas

ON PETITION FOR REHEARING

Before DAVIS, SMITH, and HICGINSON, Circuit Judgoes,
PER CURIAM:

IT IS ORDERED that the petition for rehearing is DENIED.
ED EOR THE COURT:

TATES CIRCUT HiDGE.




